ABSTRACT. During the last decade, a great number of German businesses formed private limited companies by shares in England and transferred the company's real seat to Germany in order to avoid the minimum capital rules for the German limited liability company. The discrepancy between the place of registration and the real seat leads to questions about the criminal liability of company directors under English and German law. This article shows that English courts have jurisdiction over certain offences regardless of the place the director acted. In particular, he may be convicted for failing to comply with statutory duties under the Companies Act 2006 as well as false accounting or false statements under Theft Act 1968 ss. 17, 19. With respect to German law, the company law reform of 2008 explicitly imposed the duty to file for insolvency on directors of foreign corporations. Also, the criminal offence for failing to file for insolvency in § 15a (4) of the Insolvency Code is compatible with the freedom of establishment under European law. If the director causes a financial loss to the company by breaching his director's duties, he may be convicted for breach of trust under § 266 of the Criminal Code regardless of the fact that the relevant duties are regulated by English law. The German Federal Supreme Court recently held that recourse to English company law in order to establish a criminal breach of trust does not violate the principle of legal certainty in Article 103 (2) of the Basic Law. Furthermore, German bankruptcy offences may apply if the director violates the authoritative English accounting standards.
I INTRODUCTION
The ECJ's interpretation of the freedom of establishment in Articles 43 and 48 of the EC-Treaty (now Articles 49 and 54 of the Treaty of the Functioning of the European Union) significantly impacted corporate mobility 1 as well as the company law of Member States who adopted the real seat theory. A legion of articles and books was published on the movement of companies, the exact scope of the freedom of establishment, the impact of the ECJ's rulings on international company law and the effect on regulatory competition. In particular, much was written on directors' civil liability in case of insolvency, opening and execution of insolvency proceedings as well as directors' disqualification. Indeed, after the dust created by Centros, 2 U¨berseering 3 and Inspire Art 4 settled, further important problems appeared in the area of criminal law.
This article focuses on the criminal liability of directors of English incorporated private companies limited by shares with the real seat in Germany. 5 The first part concentrates on the directors' liability under English law. The second part analyses the criminal liability under German criminal law for breach of trust, bankruptcy offences and tax evasion. A closer look at German law is of special interest because, in the past, Germany adopted the real seat theory and, today, commercial activities of German seated limited companies have great practical importance. In 2010 nearly 20,000 foreign limited companies were registered in Germany. Most of them were English private limited companies.
II CRIMINAL LIABILITY UNDER ENGLISH LAW
Since the transfer of the company's real seat does not alter the company's status as an English incorporated company, it seems possible that a director can violate English criminal law. Keeping in mind that most commercial activities of German seated limited companies actually take place in Germany, a closer look at the jurisdiction of English criminal courts for actions committed abroad is required. Indeed, this article cannot provide a comprehensive analysis of all criminal offences that may apply to directors. It rather focuses on offences under the Fraud Act 2006 (FA 2006) , the Companies Act 2006 (CA 2006) as well as false accounting and false statements under the Theft Act 1968 (TA 1968) ss. 17, 19.
English Jurisdiction
In common law, jurisdiction for criminal acts is based on the principle of territoriality. The default rule states that English criminal law only applies to acts or omissions perpetrated within England or Wales. 7 In general, English courts have no jurisdiction for actions in Germany. However, the principle of territoriality is not absolute. For example, English courts approved jurisdiction in cases of conspiracy to commit an offence in England, even if no act had been carried out on English soil. 8 Moreover, secondary participants who support a crime in England by acting in another jurisdiction can be convicted. 9 Criminal Law Act 1977 s. 1A ended the common law principle that inchoate activity directed at breaching foreign laws did not constitute an offence under English law. 10 English courts have jurisdiction as long as the intended breach constitutes an offence under English law, were the act carried out in England or Wales. Thus, Criminal Law Act 1977 s. 1A covers an enormous range of criminal activity with only little connection to England. However, the Attorney General must consent to any prosecution under this provision.
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English jurisdiction was further expanded by part 1 of the Criminal Justice Act 1993 with respect to various fraudulent offences (Group A offences), such as forgery, false accounting or false statements by an officer of a body corporate or unincorporated association. English courts have jurisdiction if any Ôrelevant event', e.g. Ôany act or omission or other event (including any result of one or more acts or omissions) proof of which is required for conviction of the Many of these offences are crimes of omission. 23 In these cases the omission itself constitutes the crime and is equivalent to the actus reus.
24 With regard to omissions it may be particularly complicated to determine the place of the actus reus because the offender simply does not act at all. Therefore, jurisdiction can be based on the place where the offender is, or was obliged to act. 25 Otherwise, a director of a German seated limited could circumvent the notification requirements that aim to maintain proper information for the public about each company at the registrar of companies.
If the company chooses to keep accounts in Germany, Ôaccounts and returns with respect to the business dealt with in the accounting records so kept must be sent to, and kept at, a place in the United 21 Violations of theses clauses will mostly be punished by summary conviction to a fine not exceeding level 5 or 3 on the standard scale and, for continued contravention, a daily default fine not exceeding one-tenth of level 5 or 3 on the standard scale. This topic was touched in ex p Osman where the defendant had falsified, or concurred in the falsification of monthly returns in Hong Kong, and send the returns to the holding company based in Malaysia. The Hong Kong government tried to obtain extradition for charges under TA 1968 s. 17 (1) (a) and had to show that false accounting was committed in Hong Kong. Lloyd LJ said: ÔWe do not think it is possible to lay down any general rule as to the place where the offence of false accounting is committed. In some cases it may be that it is at the place where the account is used. But in the present case it would be artificial to regard Malaysia as the place of making or concurrence, when the documents in question were prepared and created in Hong Kong, and relate to a business carried on by BMFL [the subsidiary] exclusively in Hong Kong. In our view the magistrate was right to hold that the offence of false accounting was complete when the documents were falsified, or when the material particulars were omitted '. 33 Based on this decision one can conclude that no relevant event occurs in England when a director of a German seated limited simply falsifies accounts in Germany. 34 However, the actus reus of TA 1968 s. 17 (1) (b) also includes using any falsified account etc. for complying with accounting and filing duties under the CA 2006. Therefore, a relevant event in terms of Criminal Justice Act 1993 ss. 2 (1), 4 (2) (b) (ii) occurs in England if the falsified accounts are presented to the registrar of companies, even if they were sent from Germany. The same goes with respect to TA 1968 s. 19 as long as the written statement or account is published in England or Wales.
III CRIMINAL LIABILITY UNDER GERMAN LAW
With respect to German criminal law, the article examines the following offences that are of great importance for commercial activities of German seated limited companies: (1) In Germany, criminal jurisdiction is governed by § § 3-7 StGB. § 3 StGB states that German criminal law shall apply to acts committed domestically. § 9 (1) StGB stipulates that an act is committed at every place the perpetrator acted or, in case of an omission, should have acted, or at which the result, which is an element of the offence, occurs or should occur according to the understanding of the perpetrator. In general, German criminal courts have jurisdiction if, either the director acts in Germany, or the effects of his actions occur in Germany.
35 This requirement will be fulfilled on a regular basis in case of a German seated limited.
33 ex p Osman [1990] have no knowledge of the grounds of insolvency. Failure to comply with the duty to file for insolvency is punishable by imprisonment not exceeding 3 years or a fine, § 15a (4) InsO. Under § 15a (5) InsO the actus reus can also be committed negligently. In this case the maximum prison sentence is reduced to 1 year. According to the relevant parliamentary documents the explicit scope of § 15a InsO is to ensure creditor protection.
42 By inserting the offence in the Insolvency Act, the legislative intended to emphasise that the duty to file for insolvency is classified as insolvency law rather than company law.
While many authors approve of the duty to file for insolvency for foreign companies (and the company officers) without further discussion, 43 others doubt whether § 15a InsO is compatible with the freedom of establishment. 44 Mainly, this debate is a sequel to the German discussion about the qualification of the duty to file for insolvency before § 15a InsO was enacted. While many perceived the 42 duty to file for insolvency as part of German insolvency law, 45 others argued that it is closely connected with company law. 46 Some authors understand the new regulation in § 15a InsO as a definite classification as insolvency law. 47 However, the material nature of the duty to file for insolvency cannot be amended by simply moving the relevant section from the GmbHG to § 15a InsO. 48 At the end of the day, the duty to file for insolvency under § 15a (1) InsO and the possible criminal sanctions do not violate the freedom of establishment. 49 The duty to file for insolvency can be classified as insolvency law, regardless of its place of codification. It safeguards the creditor's interests with regard to companies that are either unable to pay up or over indebted and, thus, it is a remedy against risks stemming from insolvency. Furthermore, since the right to file for insolvency is clearly classified as insolvency law, the duty to file for insolvency should share a common fate. 50 In particular, a duty to file for insolvency under German law is necessary to protect creditors in Germany. Regardless whether the rules on fraudulent and wrongful trading in Insolvency Act 1986 ss. 213, 214, or the director's liability for breach of duty towards creditors under common law are classified as insolvency law or company law, these rules cannot guarantee sufficient protection if the limited company does not operate in England. On the one hand, if they were classified as insolvency law, 51 they would not apply to a German seated limited, since the COMI is located in Germany. On the other hand, if they were classified as company law and, thus, would include directors of German seated limited companies, German creditors would, in general, encounter practical difficulties in enforcing claims. The offence contains the abuse alternative (Missbrauchsalternative) and the breach of trust alternative (Treubruchsalternative). In the first alternative, the offender acts ultra vires, while his action is valid externally. Of particular importance are the elements Vermo¨gensbetreuungspflicht (duty to safeguard the property interests of another) and the abuse of this position. The exact ambit of the director's Vermo¨gensbetreuungspflicht has to be derived from the underlying legal relationship. Therefore, in case of a German seated limited, English company law is authoritative for German criminal courts in order to establish the elements of § 266 (1) StGB. However, it is questionable if § 266 (1) StGB can be used to punish a breach of English company law.
Many commentators emphasize that applying foreign law in order to determine the breach of trust would lead to uncertainty. 55 It would be impossible for criminal judges to know and handle foreign company law sufficiently. 56 Moreover, the principle that the German parliament has to decide about essential elements of an offence (so called Wesentlichkeitstheorie) would be violated if the interpretation of criminal offences would depend mostly on foreign law. 57 Others approve a broad application of § 266 (1) 58 The term Blankettstrafgesetz cannot be translated literally. It describes a criminal offence that refers to the violation of duties laid down in different judicial acts. Thus, the ambit of the offence can only be determined by consulting outside clauses rather than interpreting the criminal offence itself, cf. also Bohlander (n. 16 above) 11, who uses the translation Ôblanket Acts'. that German criminal law should be diffident and reserved for significant breaches. In this ground breaking case the defendant and his business partner exported high-end hifi-systems from Germany to Russia and other East European countries. In order to evade taxes and import duties in those countries, the defendant and his partner formed a limited company by the law of the British Virgin Islands. Both held 50 % of the company's shares and acted as the only directors. The limited company kept bank accounts in Copenhagen and Hamburg. In Russia, the defendant and his partner had also set up a distribution company. The distribution company entered only 40 % of the sales volume in the books; the rest was stored cash in bank safes in Moscow. These illegal earnings summed up to 10 million e in 2007 and were supposed to be divided equally among both business partners. In 2007 the business partners fell out with each other. The defendant felt that he was losing control over the business and its earnings. Therefore, he set aside significant cash sums from the illegal earnings for his personal use and wired 1.8 million e from the company's bank account in Hamburg to his personal account.
On prosecutor's appeal the Federal Supreme Court overturned the acquittal by the Regional Court Hamburg. The decision underlines correctly that a British Virgin Islands limited company has legal capacity in Germany since the British Virgin Islands are included in the freedom of establishment under EU law and, therefore, the place of incorporation is authoritative. The fact that the company was set up to evade Russian taxes and import duties did not circumvent German or EU regulation and, thus, the defendant and his business partner did not misuse the freedom of establishment that would justify to ignore the limited's status as a legal person.
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Since the company law of the incorporation state is authoritative for the defendant's duties as a director, the Federal Supreme Court held, that German courts must interpret § 266 (1) StGB in the light of the relevant foreign company law. The application of foreign law does not violate the principle of legal certainty under Article 103 (2) GG. The Court argued that § 266 (1) StGB defines the actus reus precisely enough. Although the element breach of trust is often largely determined by non-criminal law, or even private agreements, criminal liability still requires proof that all elements of § 266 (1) StGB are fulfilled. 
Assessment
The Federal Supreme Court correctly refused to follow the argument that recourse to English company law would violate Article 103 (2) of the Basic Law. In practice, German criminal courts often apply foreign law in order to determine elements of an offence. For example, under the rule lex rei sitae the element Ôproperty not his own' in § 242 (1) StGB (theft) must be interpreted according to the laws of another country if the transfer of title took place there. 64 country may be punishable in Germany as long as the given act is punishable at the place of its commission or if this place is not subject to criminal law enforcement. It is also possible to define the scope of the Vermo¨gensbetreuungspflicht by agreeing on fiduciary duties under the laws of any legal system. Thus, in these cases it is also necessary to know and apply the relevant foreign legal framework.
Nobody who chooses to incorporate in England can claim that he was unaware of his duties under foreign law. 65 A director can be expected to inform himself about his fiduciary duties towards the company. The argument that the directors' duties are derived largely from common law and, therefore, are rather nebulous, 66 is not convincing if one considers that, today, the director's duties are codified in CA 2006 ss. 170-177. However, the Federal Supreme Court pointed out correctly that courts may have to consider the mens rea element carefully, unless the director is an experienced international businessman and has opted voluntarily to comply with foreign company law. 67 § 266 (1) StGB safeguards the interests of the German seated limited by penalizing dishonest directors who breach their duties owed to the company. From this perspective, penalizing directors of foreign incorporated companies does not violate the company's freedom of establishment. 68 On the other hand, a director who is also the sole shareholder could claim that he as well -in his shareholder capacity -is exercising the freedom of establishment by incorporating in another state. However, a breach of trust towards the company constitutes a misuse of this freedom and, therefore, a conviction would not violate the freedom of establishment.
3.3 Offences Pursuant to § § 283 ff. StGB § § 283 ff. StGB contain offences related to insolvency of legal, as well as natural persons. Generally speaking, even if the offence is committed outside Germany, German courts have jurisdiction as long as the constitution or dismissal of insolvency proceedings and the payment stop take place in Germany ( § 3 StGB).
69 If the offender acts in Germany and the effect of the crime occurs in England, German criminal law also remains relevant, § 9 (1) StGB.
If a company becomes insolvent, it is necessary to recourse to § 14 (1) No. 1 StGB in order to penalize the company's director because the director himself has no duty to keep proper records. For criminal law purposes, § 14 (1) No. 1 StGB Ôtransfers' the relevant company's duties to the representative entity of any legal person. A private limited company has legal capacity because it is recognized as a legal person in England and Germany. However, it is questionable whether a director can be treated as an entity (Organ) of the company. In English company law a director is regarded as the company's agent, but not as an entity. 70 Indeed, the heading of § 14 StGB reads Ôacting on behalf of another person' and the clause also uses the formulation Ôagent' (Vertreter) in context with the term Organ. The purpose of § 14 StGB is to constitute criminal liability for persons acting on behalf of another legal entity by closing loopholes that would otherwise be caused by the divergence between the company as a legal person and the persons acting for the company. Therefore, the provision includes all individuals who hold legal power to act on behalf of a legal person 71 and also shadow directors. 72 In conclusion, § 14 (1) No. 1 StGB applies to directors and shadow directors of a German seated limited. 283b (1) No. 1-3 StGB penalize the violation of accounting regulations in certain circumstances 74 by imprisonment up to five years or a fine. 75 The offence is based on the fact that, in time of a financial crisis, company officers often intend to camouflage the company's actual financial status and/or the real value of company assets. The duty to keep proper records is not stipulated in the criminal code itself, but professional traders (Kaufleute) are obliged to keep records under § § 238 ff. HGB. In general, a German seated limited is deemed to be a professional trader under § 6 (1) HGB. 76 However, it is controvertible whether the company has to comply with German or British accounting standards or with regulations in both countries.
Violation of Accounting Regulations
Some authors negate a duty to keep accounts pursuant to § 238 (1) HGB because this provision is regarded as material company law. 77 However, others underline the public function of accounting standards and conclude that German accounting regulations are relevant for a German seated limited. 78 Lastly, some authors contend that although the limited company itself has no duty to file accounts under German law, its registered German branch has to fulfil the same accounting standards as every other professional trader. 79 3.3.1.1 Authoritative Accounting Standards. The answer to the question if a German seated limited has to comply with German accounting regulations requires a look at § 325a HGB and European law. § 325a HGB contains specific accounting and disclosure requirements for branches of foreign corporations. The accounts for the branch may be kept, audited and disclosed in compliance with the law of the main seat (Hauptniederlassung). If German is not the official language at the company's seat, the branch may fulfil its disclosure duties by handing in transcripts certified by the company's registrar at the main seat, s. 325a (1) HGB. This provision implemented Article 2 (1) (g) and Article 3 of the Eleventh Council Directive. 80 The term Hauptniederlassung in § 325a HGB is somewhat unclear because one might argue that it means the centre of main interests and, therefore, in the case of a German seated limited, the branch would have the duty to comply with German law. However, § 325a HGB has to be interpreted in the light of the Inspire Art decision. The ECJ confirmed that the place of incorporation is relevant for purposes of the Eleventh Directive, even if the centre of commercial activities is located in another country. 81 Consequently, it is sufficient that a German seated limited draws up and discloses annual accounts under English law. 82 The same applies to the company's branch because the branch has no legal personality and cannot bear separate statutory duties. 83 Furthermore, it is important to acknowledge that the majority of German seated limited companies do not carry out any commercial activities in England. Thus, the imposition of the accounting burden on the branch would actually have the same effect as imposing the duty on the company. However, one should note that a German seated limited has the duty to keep accounts for tax purposes under § 141 (1) of the Fiscal Code (Abgabenordnung, AO) if its turnover exceeds 500,000 e or its profits exceed 50,000 e. This duty does not create a double accounting burden because the company has no duty to file accounts for tax purposes in England. 84 However, the duty derived from § 141 (1) (1) No. 5-7 StGB penalizes the violation of English accounting regulations. This question is highly debated among German scholars. Some argue that the offence does not refer explicitly to German accounting regulations. Therefore, German criminal law should apply as long as German accounting rules are not stricter than their English counterparts. 86 Others point out that the interpretation of § 283 (1) No. 5-7 StGB relies largely, or even completely, on the underlying accounting regime. 87 Therefore, the violation of foreign accounting duties should not be penalized by German criminal law. 88 The Amtsgericht (Local Court) Stuttgart decided the first and only case on § 283 (1) No. 5-7 StGB with respect to a director of a German seated limited. The court held that a shadow director of a German seated limited can commit a bankruptcy offence under § 283 (1) No. 5-7 StGB if he fails to comply with both English and German accounting regulations. 89 Although the court showed a tendency to consider German accounting regulations relevant, it left this question undecided because, at any rate, the defendant violated English accounting regulations. In conclusion, the court implicitly allowed a conviction under § 283 (1) No. 5-7 StGB for violating English accounting regulations. At the end of the day, it is likely that other courts will also refer to English accounting standards in order to convict a director for bankruptcy offences. Case law with respect to § 170 StGB shows that Blankettstrafgesetze may be interpreted by applying foreign law. In the past, individuals who were disqualified to serve as a director of a German GmbH tried to continue their business activities by setting up an English limited company. This door was already closed by the Federal Supreme Court in 2007. 92 Under the amended § 6 (2) sentence 3 GmbHG anybody who is convicted of certain offences related to commercial activities is disqualified to serve as a director (Gescha¨ftsfu¨hrer) of a German GmbH, even if these offences were committed in another jurisdiction. Additionally, § 82 (1) No. 5 GmbHG now includes managing personnel of foreign corporations and, thus, applies to directors of German seated limited companies. If the director provides false information to the German registrar of companies (Handelsregister) in connection with the registration of the branch under § 13g HGB, 93 he may be convicted to a maximum sentence of 3 years imprisonment or a fine.
Tax Evasion
Under the incorporation theory a German seated limited will be treated as a corporation for tax purposes. 94 The company will be liable for local business tax (Gewerbesteuer), 95 corporation tax (Ko¨rperschaftsteuer), 96 and VAT (Umsatzsteuer). If the company fails to comply with its tax obligations, the director may be prosecuted under § 370 (1) AO. This offence is committed when the director submits false or incomplete information to the tax authorities (or other public authorities) that is relevant for tax purposes, or conceals such information for the purpose of reducing taxes or obtaining unjustified tax privileges. Tax evasion may be punished by imprisonment up to five years; the maximum sentence is increased by § 370 (3) AO under certain aggravating circumstances.
IV CONCLUSION
The article has shown the difficulties in criminal law created by the movement of English incorporated limited companies to Germany. However, creditors and the financial interests of the company are, in many cases, protected against dishonest activities by criminal law in both jurisdictions. Although practical problems exist in enforcing 92 BGHZ 172, 200. 93 § 13g HGB refers to the disqualification rules in the GmbHG. 95 Hennrichs (n. 76 above) 400. 96 Graf & Bisle (n. 77 above) 838.
English criminal law if the offender is based in Germany, any director of a German seated limited should be aware that he may be punished under English criminal law even if the company operates exclusively in Germany and the director does not act in England or Wales.
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